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We were back last week in that paral-
lel universe whose jurisdiction is the
“court of public opinion”. A steady cho-
rus demanded that National Express
should be stripped of its two other rail
franchises, East Anglia and c2c, in the
event that it decided to walk away
from the East Coast Main Line route
despite having paid the due penalty.
Leading the public baying was Lord

Adonis, the Secretary of State for
Transport, who was said to want to
make an example of National Express
for jumping out of the cab long before
the franchise had reached its terminus.
It was a classic case of political blus-

ter contesting with legal reality. The
reality is that our national railway
system is run as a market with laws
and regulations to match. And, as all
economists know, the most important
feature of any market is that failure
happens and that the market then cor-
rects. Failure is, then, a hallmark of a
successful market.
For that reason a number of railway

lawyers I spoke to were baffled by all
the fuss about National Express’s deci-
sion on the East Coast line. They point-
ed out that failure in some part of the
railway market was inevitable — oth-
erwise the market would not be work-
ing — and that the regulatory frame-
work was efficiently kicking in to en-
sure that the service was maintained.
As Gordon Hall, of Norton Rose, put
it: “There have been a lot of very clev-
er lawyers working for quite a long
time now on these rules. They have
not just been thrown together. They
are a sophisticated set of rules and
they are now working as planned. The
framework of regulation is OK — it’s
certainly not broke.”
In other words, if you want to run

the railways via a market then this is
one of the ways you do it. So what
exactly is the difficulty?
Well, maybe the rules are not quite

as clear cut as they need to be. The
detailed debate over National Express
hinges on the issue of “cross-default”,
where a failure in one franchise has
ramifications for other franchises that
the company might hold.
The Department for Transport’s

rules say that where an operator aban-
dons a franchise then it puts at risk its
hold over other franchises as well. In
short this is designed to be a deterrent

to the franchisee who may be tempted
to engage in some self-indulgent,
short-term dodging and diving. Ideally
a railway franchise is for a full term,
not just the boom times. Yet as David
Moore, of Herbert Smith, pointed out,
it is not necessarily clear that National
Express is defaulting. Moreover, the
East Coast franchise is owned by a
“special purpose vehicle” — as pre-
ferred by the Department for Trans-
port — so the other franchises could
be said to be insulated from whatever
happens there.
All of this remains to be resolved

over the next few months. Certainly
Lord Pannick, QC, acting for National
Express, has argued that there is no
good reason why National Express
should be stripped of other franchises.
It is vitally important that this is

resolved because it is an important
step in refining how the railway indus-
try in the UK should be run. “In the
early days there was a view that these
contracts were all too complicated,”
said Mr Moore.
“However, there is a feeling that it is

now settling down, people understand
how it works and know the pitfalls,
and are comfortable with it.”
So, clarifying what happens when

an operator wants to back out of a fran-
chise at a fairly early stage marks an
important step in the evolution of law-
yers’ understanding of the rules.
Speculating on the way ahead, Rich-

ard Phillips, of Freshfields, suggested
that it may be worth considering a
move away from the “one size fits all”
approach and adopting instead a more
nuanced method in which the kind of
franchise reflects the opportunities on

that set of lines. Hence, South West
Trains, with its largely captive custom-
er base of commuters, would be given
a different kind of contract from that
on the East Coast Main Line, where a
much higher proportion of journeys is
discretionary and will be affected
by elements outside the operator’s con-
trol — including the general state of
the economy. This again would be dif-
ferent, suggested Mr Phillips, from a
more simple area such as Chiltern,
where there is only one operator using
the track.
In any case the political clamour sug-

gests that there are likely to be signifi-
cant changes ahead. Sentiment among
politicians of both main parties seems
to be moving in favour of longer-term
contracts. The lawyers close to the
operators, however, are not convinced

that their clients want this. The longer
they are tied in to a contract, the great-
er the level of unpredictability.
“The critical issue would be, where

are the break points in the contract?”
said Mr Hall. “The challenge in this
exercise is to find the right length of
time to reassure the operators that
it is worth their while investing in
the service.”
Meanwhile, technology is driving

ahead to open out another set of
conundrums. With the prospect of
High Speed 2 — the next generation
of very fast services — coming down
the line after High Speed 1 (the Chan-
nel Tunnel Rail Link) there are, said
some senior lawyers, even bigger ques-
tions ahead about who will build and
own the railway infrastructure. Looks
like we need a new timetable.

Pep up
The legal press is peppered daily with
savage announcements of the
collapse of partner earnings in
corporate law firms. The latest
shocker is at Shoosmiths where
profits per equity partner (PEP) are
reckoned to have slumped by as
much as a half. In some pitiable
cases — thankfully rare — partners
have been reduced to earning little
more than the Prime Minister.
Such extreme cases of partner

penury are hard to credit in what we
used to regard as a civilised country.
If it goes on, the Government,
inspired by the success of its “old
banger” scrappage scheme, may
introduce a legal “scrappage” scheme,
dumping laws more than three years
old and bring in new ones, to
incentivise clients to seek up-to-date,
subsidised legal advice. According to
a government spokesman, a
successful pilot has been run in
recent months involving Slaughter &
May and the bank rescue
programme. Hope at last, perhaps.

Pimms down
Of course, the other way to turn
things round is to pump the Pimms
and press the flesh. Lawyers had
ceased corporate entertainment but in
the flush of summer, the good times
are rolling again — if, I suspect, briefly.
Even new start-ups such as

Smithfield Partners, which hosted its
event in the smart Portal restaurant
in Clerkenwell on Tuesday, have got
in on the act. Cunningly, it must be
said, in Smithfields’ case it spiced the
occasion with a charm offensive by
its youngest, newest recruit
MacKenna Roberts, an American
lawyer. “Rather unorthodox” the firm
admitted, but a cute move. At this
hiring rate, Smithfield will soon be
bigger than Clifford Chance (over
which we discreetly pass a veil).

Beach head
It’s good to see that the spirit of
professional service is not dead.
Beachcroft can be proud that it’s on
the verge of providing leadership to
not one, but two legal professional
bodies. By the end of July, Bob
Heslett, the firm’s former managing
partner, will be president of the Law
Society and Judith Gordon-Nichols,
a senior legal executive at
Beachcroft, will be president of the
Institute of Legal Executives.
In Beachcroft, the profession has a

role model others could follow —
not least because the firm has gained
a Silver award as an Investor in
People. As Simon Hodson, the firm’s
managing partner says, the next year
or so will see crucial changes to the
profession. Never mind “Tesco Law.
Will we get “Beachcroft law”?

edward.fennell@yahoo.co.uk

Ayesha Vardag, the founder of Ayesha
Vardag Solicitors, acts for Katrin
Radmacher, the German heiress who
has won a landmark Court of Appeal
case, where the judges ruled that
prenuptial agreements should be
taken into account by the courts in
England and Wales when dividing
assets in a divorce.

What were the main challenges in
this case, and the possible
implications? We faced a whole
bank of expectations and
preconceived ideas about what was
going to happen. We wanted to
approach this not as “how it always
is” but “how it could and should be”,
looking rigorously at the law and
exploring its possibilities in the light
of social change and common sense.
The major implication of this case

is that the 160-year ban on prenups
as void on public policy grounds is
over, and the capacity of responsible

adults to agree their own affairs has
been recognised. The green light is
on for prenuptial agreements.

What was your worst day as a
lawyer? Running around on my own
at 3am in Linklaters’ offices in
Moscow, seven months pregnant with
a toddler at home, trying to stop a

deal derailing by coming up with
structures to get around a World
Bank negative pledge on a diamond
mine financing. High adrenalin but
not good for your health!

What was your most memorable
experience as a lawyer? Winning
this case when the odds seemed to
be against us, and getting justice for
my absolutely lovely client.

Who has been the most influential
person in your life and why? My
mother made sacrifices and pushed
me to study and to fulfil my
potential, and told me I could
achieve absolutely anything I put my
mind to. That counts. My dear
ex-husband gave me mantras such as
“never turn work away”, which
influenced me too. Professionally,
Nicholas Mostyn, QC, who was lead
counsel on my divorce years ago, and
Richard Todd, QC, on this case.

Why did you become a lawyer? I
liked acting and performance, as well
as being rather academic and
logically argumentative. Most of my
paternal family are lawyers. The Bar
was an obvious choice. In fact, my
divorce lawyer hired me away from
the Bar when my case was done.

What would your advice be to
anyone wanting a career in law? Do
it for the right reasons. Don’t just
follow the money — as a lawyer you
can save the whale in Antarctica,
lobby for political prisoners or deal
with the compelling drama of
people’s personal lives.

Where do you see yourself in ten
years’ time? I want to have the firm
that is indisputably recognised as the
best matrimonial practice in England.

Linda Tsang
l_tsang@hotmail.com
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Rail debacle puts rules in spotlight
The East Coast franchise has run out of steam
but its demise will help to determine how the
railways should be run, writes Edward Fennell

Edward
Fennell
In the City

Lawyer of the week Ayesha Vardag

The Head of BBC litigation has asked
us to point out that Sarah Webb’s arti-
cle, “IVF libel battle shows how cap-
ping costs would hit claims” (June 18),
was wrong in stating that the recent
libel action by Mohamed Taranissi
against the BBC was funded by a
“no-win no-fee” agreement. She says
it was not and that any suggestion that
the BBC might have settled a claim
said to be worth “up to £6 million” by
paying anything like that in costs
would also be entirely wrong.

IVF libel battle —
clarification

The regulatory framework kicked in to ensure rail services were maintained

JAMES GLOSSOP


