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Courts could give effect to an ante-
nuptial or post-nuptial agreement
that was freely entered into by each
party with a full appreciation of its
implications unless it would not be
. fair to hold the parties toit.
The Supreme Court so held by a

majority in dismissing an appeal by-

the husband, Nicolas Joseph Jean
_ Granatino, against a decision of the
Court of Appeal (Lord Justice Thorpe,
Lord Justice Rix and Lord Justice
Wilson) (The Times July 13, 2009) al-
lowing an appeal by the wife; Katrin
Radmacher (formerly Granatmo)
against a financial settlement in
favour of the husband ordered by Mrs
Justice Baron ([2009] 1 FCR 35). -
Mr Nicholas Mostyn, QC and Mr |

" Deepak Nagpal for the husband; Mr

Richard Todd, QC, Mr Geofifrey

Kingscote and Mr Jonathan Harris

for the wife.

LORDS PHILLIPS, = HOPE,

RODGER, WALKER, BROWN,
. COLLINS and KERR, in a combined
~ judgment, said that there could be no

- question of the court altering the prin-
ciple that it was the court, and not any
prior agreement between the parties,
that would determine the appropriate
ancillary relief when a marriage came
to an end, for that was embodied in

- the Matrimonial Causes Act1973.

T What the court could do was to at-~
tfampt to give some assistance in rela-
tion to the approach that a court con-

sidering ancillary relief should adopt

towards an .ante-nuptial agreement
between the parties.

Their Lordships wholeheartedly en-
dorsed the conclusion of the Privy
Council in MdcLeod v MacLeod (The
Times December 29, 2008; [2010] 1 AC
298, paras 38 and 39) that the old rule

that agreements providing for future -
separation were contrary fo public -

-policy was obsolete and should be
swept away.

‘But that should not be restricted to
post-nuptial agréements. If parties
who had made such an agreement,
whether ante-nuptial or post-nuptial,

-then decided to live apart, there was
no reason why they should not be en-
titled to enforce their agreement.

_There was no material distinction
between ante-nuptial and post-nup-
tial agreements. The ancillary relief

court should apply the same princi--

ples when considering ante-nuptial
agreements as it applied to post-nup-
tial agreements.

f If an ante-nuptial agreement, or in-
deed a post-nuptial agreement, was to

carry full weight, both the husband -

and wife had to enter into it of their
own free will, without undue influ-
ence or pressure, and informed of its
implications. What was important’
was that each party should have all
the information that was material to
his or her decision, and that éach
party should intend that the agree-
ment should govern the financial con-
sequences of the marriage ending.
White v White (The Times October

" 31,2000; [2001] 1 AC 596) and Miller-v

Miller (The Times May 25, 2006;
[2006] 2 AC 618) had establlshed that

) the overriding criterion to be applied

in ancillary relief proceedings was
that of fairness and identified the
three strands of need, compensation
and sharing that were relevant to the
question of what was fair.

‘A problem arose where the agree-
ment made provisions that conflicted
with what the court would otherwise
haye considered to be the require-
ments of fairness. The fact of the agree--
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ment was capable of altering what was-
fair. It was an important factor to be
weighed in the balance.

Their Lordships would advance the

~ Often parties to a marriage would
be motivated in concluding a nuptial
agreement by a wish to make provi-

i sion for existing property owned by |

following proposition, to be applied in .

the case of both ante- and post-nup-
tial agreements: “The court should
give effect to a nuptial agreement that
was freely entered into by each party
with a full appreciation of its implica-
tions unless in the circumstances pre-
vailing it would not be fair to hold the
parties to their agreement.”

That left outstanding the difficult
question of the circumstances in
which it would not be fair to hold the

parties to their agreement. That
would necessarily depend upon the !

facts of the particular case, and it |

would not be desirable to lay down

rules that would fetter the flexibility

that the court required.

There was, however, some guid-
ance that it was safe to give. Section 25
of the 1973 Act provided that first con-

sideration had to be given to the wel-

fare, while a minor, of any child of the
family who was under 18. An agree-
ment could not be allowed to preju-

dice the reasonable requirements of
. parties to their agreement.

any children of the family.

ual autonomy. The court should ac-

cord respect to the decision of a mar- .

ried couple as to the manner in which
. their financial affairs should be regu-
! lated. Itwould be paternalisticand pat-
ronising to override their agreement
| simply on the basis that the court
knew best. That was particularly true
where the parties’ agreement ad-
dressed existing circumstances and
not merely the contingencies of an un-
\_certain future.

There should be respect for individ- |

_one or other, or property that one or

other anticipated receiving from a

third party. There was nothing inher--

ently unfair in such an agreement and
there might be good objective justifica-
tion for it.

Where the ante-nuptial agreement |

attempted to address the contingen-
cies, unknown and often unforeseen,
of the couple’s future relationship
there was more scope for what hap-
pened to them over the years to make
it unfair to hold them to their agree-
ment.

. Of the three strands identified in
White and Miller, it was the first two,
needs and compensation, which could
most readily render it unfair to hold

the parties to an ante-nuptial agree- |

.ment. The parties were unlikely to

have intended that their agreement
should result, in the event of the mar-
riage breaking up, in one partner
being left in a predicament of real
need, while the other enjoyed a suffi-
ciency or miore, and such a result was
likely to render it unfair to hold the

Equally, if the devotion of one part-
ner to looking after the family and the
home had left the other free to accu-

' mulate wealth, it was likely. to be un-

fair to hold the parties to an agree-
ment that entitled the latter to retain
all that he or she had earned.

Where, however, those considera-

tions did not apply and each party was
ima position to meet his or her needs,
fairness might well notrequire a depar-

ture from their agreement as to the
. regulation of théir financial affairs in

the circumstances that had come to
pass.

Thus it was in relation to the third
strand, sharing, that the court would

be most likely to make an order in the
* terms of the nuptial agreement in

place of the order that it would other-
wise have made.

Lord Mance delivered a concurring
judgment. Lady Hale delivered a dis-
senting judgment.
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